M

IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
- MUMBAI, BENCH NAGPUR
ORIGINAL APPLICATION NO 186 OF 201“6

Tarachand s/o Urkudaji Gajbhiye

R/o: Kailash Gruhnirman Soc.
Plot no. 51, Vidya Nagar,
NAGPUR 440 009.

Versus

1 ‘ f’lv_"he:S,_‘_tate of Maharashtra |

=1,y Through its Secretary,
=~ Finance Department,
[Accounts & Treasury],

Mantralaya, Mumbai — 32

2.  The Director of Accounts
| & Treasurles

| ,Govt Cottages Plot no. 176

i

. ,}Free Press Jou nal Marg, B
Mumbai 400 011 |

|

3. Accountant General-II,

- Civil Lines, Nagpur-01.
4. Senior Treasur3L Officer,

ik

 Civil Lines, Nagpur-01.

" DISTRICT : NAGPUR

...Applicant

...Respondents
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e Shri Bharat Kulkarni, learned advocate for the Applicant.

Shrrik M.I.. Khan, learned Presenting iOfﬁcer for the -
Respondents. B :

R CORAM : Shri Rajiv Agarw l V1ce Cha:rman)

DATE 10 03.2017 ’

g
ORDER

1.  Heard Shr1 Bharat Kulkarnl learned advocate

|

for the Appl1cant and S ri M.I Khan, learned Presentmg

Officer for the Respondents

2. , Th1s Or1g1nal Appl1cL1t10n has been ﬁled by the

|

Apphcant challenging order (}tlated 19.1. 2016 from the
Respondent no. 2, reﬁxmg is pens1on retrospectlvely
from the date of his retlrement i.e. 30. 6 2010, in terms

of Government C1rcular dated 17.12.20 13

3.  Learned Counsel f01[‘ the Apphcant stated that

the App11cant is in the cadre of Accounts Ofﬁcer Group-
B under the Respondent nol 2, and was working in
Gadchiroli d1str1ct under DJstnct Rural Development
Agency. He retire don 30.6. QOlO As per GR dated
6.8.2002, an vemployee posted to Tr1bal/ Naxal affected

area is entitled to one step promot1on The Apphcant was

accordmgly draw1ng h1s pay on one step promot1on when ;

he ret1red His pension was fD ed on the bas1s of last pay
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drawn: as per rules. However, Respondent no. 1 has

retrospectively amended the Maharashtra Civil v'SerVices
(Pension) Rules, 198£ by notiﬁéation dated 27.10.2014.
that those working in Tribal/Naxal

a_iffected_ areas on one' step promotion will be entitled to
get pension on the basis of the pay they would have

|

received . without considering one step promotion.

It has been provided

Learned,Advocate ‘Shri Kulkarni stated that even before
rules were amended he‘Resporildent' no. 1 had issued a
dated 17.}12.2013 in this regard,

seeking recovery of excess pension paid to such persons.

Government circular

Learned Counsel foi‘ the Applicahtv stated _that this
cifculai is" not retrL)spective 1n application and the
pens‘i;o‘vr\i’ val.r'ead'y 'paid to the Appiicaht cannot be reduced
nor ahy recovery be made. Learned Couﬁsel‘ for the
Applicant relied on the judgment of the Hon. Supreme
Court;i:n STATE OF PUNJAB VsRAFIQ MASIH (WHITE

WASHER) & ORS (2015) 4 SCC 334.

4. Learned Presenting Officer for the Respondents
stated that the G.R dated ‘6.8.2002 is issued  to
encourage“ sensitive |and efﬁciént officers to work in
Tribai /Naxal affected area. By this G.R various incentives
which are given to such officers to encouraée them to
work in such areals are cohsolidated. One of the
impoftént incentive |is one st_ép promotion- which is
applicablé as long as these éihp‘loyees ar‘ev ‘Working in

Tribal/Naxal affected areas. If an employee is transferred
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out.of such area, his paSr is refixed in the origi_nal scale.

Learned Presenting Ofﬁcer argued that 'once a person has

ret1red he no longer Works 1n Trlbal/ Naxal affected
areas, and therefore, there 1s no Justlﬁcat1on in his
pension being fixed on the bas1s of h1s pay on one step
promotion - scale. Cons1der1'ng the pollcy of - the
dec1ded to make the above'

position clear and C1rcu1ar dated 17.12. 2013 was issued.

, Government therefore 1t was

Though this Circular Was stayed by another C1rcu1ar

dated 15.2.2014, the stay was vacated by yet another
Clrcular dated 18.12. 2014 Maharashtra Civil Serv1cesv
(Pension) Rules, 1982 ha\tre also  been amended
accordingly by notification dated ‘27.‘10;2014. » Learned
Presenting Qfﬁcer stated that a similar %case is pending
before the Hon"ble High ‘Court of Judlcature at Bombay,
Nagpur Bench, Nagpur (Writ Petition no 1701/ 2015)

wherein Rule 9(36) of the Maharashtra Civil Services

(Pension) Rules, 1982 1s be1ng exammed by the Hon.
High Court The order of th1s Tribunal dated 11.4.2014
in 0.A no 661 /2012 holdmg that a person was entitled to
pay on the basis of his last pay drawn irrespectivev.of the
fact that this was one step promotion has been stayed by
the aforesaid order of the Hon. High Court, Nagpur
Bench. Learned Presentmg Officer also relied on the
‘judgment of the Hon. Supreme Court in the -case‘ of HIGH
COURT OF PUNJAB & HARYANA & ORS Vs, 'JAGDEV
SINGH, 2016 SCC Online SC 748, wherein it has been

held that if a .‘Governrnent empleyee has given an
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undertaking to refund any excess payment, if so detected

and demandedsubselquently, the recovery can be made

from his k pensione beneﬁté. This - judgment has
interpreted the earlier judgment of Hon’ble Supreme |
Court in RAFIQ MASIH’s case (supra). Learned

Presenting. Officer stated that the Applicant has given

I

such an undertaking which is available in his Service

|

Book, that if any excress paymerlt is made to him, it can

be recovered from his pensionery benefits. In view

|

thereof, the action of the Resporidents is fully justified. |

5. The .»Appli'cant is relying mainlyv on the
judgment of the Hon'ble . Supreme Court in RAFIQ

MASIH’s case (supra), in so far as recovery of excess
payment is concerried However the Respondents have
placed a copy of his 'Serv1ce Book where he has given an
undertaking that if a[ny exXcess. payment is made to h1m
he would hayve no obJectlon if the same is recovered from
his pensionery beneﬁts Hon’ble Supreme Court in the

| |
case of JAGDEV SINGH (supra) has held that:

“11. The principle enuneiated in . proposition (ii)
- above. cannot_.--e'tpply to a situation such as in the
present case. In the present case, the officer. to
whom the payment was ,r_’_nade in the first instance
. was clearly-placed on r_10tice~' that any payment
.found to have been métde _in ~excess - would be

M . required to be refunded. The officer furnished an
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undertakmg wh11e opt1ng for tne re‘v1sed pay scale
I—Ie is bound by the undeI tahng .

The facts in the: present case are’ rerriark'ably ‘simil‘ar | The_‘ -

Applicant has g1ven an undertalﬂng that excess payment S

can be" recovered from h1s~ pe 1onery beneﬁts and as
such the Respondents can recover any excess payment_*

made to the Apphcant in ¢ excess of his ent1t1ement

6. o ~Coming to the 1ssue_ Whether ~Circular ‘dated |
17. 12 2013 has retrospect1ve application'éor_ not,it is seen
that the Appl1cant} clalrns that 1t has no ret;bspeCtive -
, application. ‘ ;H’owever, Para 3;of thls C;ircular reads- as
follows. S | ‘ }' 3
B aaaﬁa‘ﬁa AR %{Ufa ;réifaa 3{3@@@ 31eM zgaaléuzua?ia
3w =, skt @ weEERa smrr@af festics 059 09. Qooé, st Rea

L SR Aafeige gueten e/ wetart EIIEII %lq&ﬂar[ %c‘naﬁm a
I I TEER BRI 3{1‘8?[ ~(Uaa€a€ TR ua ), @ e

B N repway sraper Ag AR Prgedice
tr&mta[ . = winmal 3ien uﬁvm?@m 3@5“&1

-~ fergeiidasman ana %rclﬁﬁam st aama 3ﬂa 3B, A
i%(q&ﬂaaam—ﬂa@a ama 3% aaaa%@—cﬁaaa FERIG, FOR A
(Frgetidee) ﬁﬂaa 9RER :ﬂsﬁa Bt 93¢ (T) (f.30.00.R000 TR

el ) g T B ekt o PreeTche e

BT A

“There i,s a clear provision in th1s C1rcular that all

L\Wovernment servants, who. - retired - from Tr1bal/ Naxal} e
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affected areas on 1.1.2006 or tiiereafter;\- will be.entitled

to draw pension on the basis of iheir original pay and not
on the pay they wexle dra\iving: on one step promotion.
~ This .is a' clear provision which suggest retrospective
application' of the Circular. Similarly,: the relevant
Maharashtra Civil Services (Penéion) (Amendment) Rules,
2014 have been notified on 27.10. 2014 and a new rule

has been added to Rule 9(36), which reads -

a2 In rule: 9 of the Ma'harashtra' CiVil Services

- (Pension) Rules, 1982 (heremafter referred to as “the

. principal Rules”)—— .

after sub-clause. (iii), the following
all be added, namely- -

o “‘(iv‘). Any kind of financial ineenti\jr_e,{ inei_uding

|

different in pay on account of one- ‘step-promotion

. *'(a)in clause (36),

- sub-clause s

‘(other than by way of Tlrne Bound promot1on or
- Assured Care'er Progress1on) as per any policy of
the Government, s_hallz not be admissible for

|

| calculating pay.”

The Applicant has mot challenged the Constitutional
~ validity of the aforesaid Circular. There is no request in
the relief clause 11 in the Original,Applicatiori in that
regard. Otherwise also, looking into the philosophy
behind issuing the G.R dated 6.8.2002, this Circular
appears to be fully justiﬁed.f A Government servant

appointed to a Tribeﬂ/ Naxal affected' area is not given




permanent one step promotior

to h1m as long as he is Workmg 1n such areas.

.postmg is supposed to be . te
officer below the age of 50
in  Tribal/ Naxal

- situation where
Tribal/ Naxal affected area sh

posted

: therefore

iR

affected areas
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Such promotlon is g1ven .
- Such a
mporary and only young
years are expected to be
Ord_mar-_lly,‘
from

a person retires

uld not arise. If a }}person

ret1r1ng in such areas given pensmn on one - step

|

promotlon bas1s when he iIsn
that area will be hlghly dis
- persons similarly ‘situ'at;ed‘

other than Tribal/ Naxal.affect j

opinion that Circular idated~

consonance with the GR datec
is regarding recovery of exc
already been discussed m the i
7. Having regard to

circumstances of the case, tt

dismissed with no order as to ¢

Place : Mumbai NQFW\A
Date : 10.03.2017
Dictation taken by : A.K. Nai

F:\MARCH 2017 JUD NAGPUR\O.A 186.

S$B.03.17.doc

0 longer requlred to work in

!

>d area. It is my considered

riminatory vis-a-vis other |

17.12.2013 is fully in
i 6.8‘.2002; The only issue
>ess payrrlent which has

preceding paragraph.

the aforegsaid facts and
11iS Original Application is
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{Rajiv Agafwal)
Vice-Chairman
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